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THE STATE OF NORTH CAROLINA v, NEGRO WILL, 

A SLAVE OF JAMES S. BATTLE; A CAUSE CELE- 

BRE OF ANTE-BELLUM TIMES. 

I HAVE given this title as it appears on the printed page: 
'The State v, Negro Will, Slave of James S. Battle. "^ The 
case was heard by an able court, Chief Justice Thomas Rufifin 
presiding over its deliberation, his associates being Justice Jos- 
eph J. Daniel and Justice William Gaston. The opinion was 
written by Justice Gaston. It is forceful, persuasive and elo- 
quent. 

It seems to us in these later days strange to think that the 
doctrine laid down in this case could ever have been seriously 
questioned. Yet it was not only questioned but it was bitterly 
opposed. The owner of the slave was very harshly criticised 
by many of his fellows for defending the slave. It was thought 
that the decision would dangerously loosen the bands of author- 
ity of the master over the slave, and that the result would per- 
haps be disastrous. On the contrary, the effect of this case was 
most beneficial. The result was to curb the excesses of cruel 
and thoughtless masters. It served to foster the principles of 
humanity in the dealings between owners and slaves. It was a 
long step forward in human progress. 

The syllabus states briefly the principles enumerated in the 
case: 

**If a slave, in defence of his life, and under circumstances 
strongly calculated to excite his passions of terror and re- 
sentment, kills his overseer, the homicide is, by such cir- 
cumstances, mitigated to manslaughter. 

'It seems that the law would be the same, with respect to kill- 
ing a master or temporary owner, under similar circum- 
stances.'' 

Negro Will was the slave of James S. Battle of Edgecombe 
County, in North Carolina. On January 22nd, 1834, he killed 

* This case is reported in 1 Devereux and Battle (N. C), 121. 
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Richard Baxter, the overseer of his owner. He was tried in 
the Circuit Court of Edgecombe before Judge Donnell and a 
jury. The following special verdict was returned by the jury: 

*'That the prisoner Will was the property of James S. Battle, 
and the deceased, Richard Baxter, was the overseer of said 
Battle, and entrusted with the management of the prisoner 
at the time of the commission of the homicide : that early 
in the morning of the 22nd day of January last, on which 
day the killing took place, the prisoner had a dispute with 
slave Allen, who was likewise the property of said Battle, 
and a foreman on the same plantation of which the de- 
ceased was overseer: that the dispute between the prisoner 
and the said Allen arose about a hoe which the former 
claimed to use exclusively on the farm on account of his 
having helved it in his own time; but which the latter di- 
rected another slave to use on that day. That some angry 
words passed between the prisoner and the foreman, upon 
which the prisoner broke out the helve, and went off about 
one fourth of a mile to his work, which was packing cot- 
ton with a screw ; that very soon after the dispute between 
the prisoner and the foreman, the latter informed the de- 
ceased of what had occurred, who immediately went into 
his house; that while the deceased was in his house, his 
wife was heard to say, 'I would not my dear,' to which he 
replied in a positive tone of voice, 'I will:' that in a very 
short time after this, the deceased came out of his house to 
the place where the foreman was, and told him that he, the 
deceased, was going after the prisoner, and directed the 
foremen to take his cowhide and follow after him at a dis- 
tance; that the deceased then returned into the house and 
took his gun, mounted his horse and rode to the screw, a 
a distance of about six hundred yards, where the prisoner 
was at work; that the deceased came up within twenty or 
twenty-five feet of the screw, without being observed by 
the prisoner; dismounted and hastily got over the fence in- 
to the screw yard ; that the deceased with his gun in his 
hand walked directly to the box on which the prisoner was 
standing engaged in throwing in cotton, and ordered the 
prisoner to come down : that the prisoner took off his hat in 
an humble manner and came down : that the deceased spoke 
some words to the prisoner, which were not heard by any 
of three negroes present; that the prisoner thereupon mad^ 
off, and getting between ten and fifteen steps from the de- 
ceased, the deceased fired upon him : that the report of the 
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gun was very loud, and the whole load lodged in the prison- 
er's back, covering a space of twelve inches square ; that the 
wound caused thereby might have produced death ; that the 
prisoner continued to make off through a field and after re- 
treating in a run about one hundred and fifty yards in sight 
of the deceased, the deceased directed two of the slaves 
present to pursue him through the field, saying, that 1ie 
could not go far;' that the deceased himself laying down his 
gun, mounted his horse, and having directed his foreman, 
who had just come up, to pursue the prisoner likewise, rode 
round the field and headed the prisoner; that as soon as 
the deceased had done this, he dismounted, got over the 
fence and pursued the prisoner on foot : that as soon as the 
prisoner discovered he was headed he changed his course 
to avoid the deceased, and ran in another direction towards 
the wood; that after pursuing the prisoner on foot two or 
three hundred yards, the deceased came up with him, and 
collared him with his right hand: that at this moment the 
negroes ordered to pursue the prisoner were running to- 
wards the prisoner and the deceased : that the prisoner had 
ran before he was overtaken by the deceased five or six 
hundred yards from the place where he was shot: that it 
was not more than six or eight minutes from the time of 
the shooting, till the slaves in pursuit came to where the 
prisoner and deceased were engaged : that in a short time 
the said slaves came up, and being ordered by the deceased, 
one of them attempted to lay hold of the prisoner, who had 
his knife drawn, and the left thumb of the deceased in his 
mouth : that the prisoner struck at said slave with his knife, 
missed him and cut the deceased in the his thigh. That in 
the scuffle between the prisoner and deceased, after the de- 
ceased overtook the prisoner, the deceased received from 
the prisoner a wound in his arm which occasioned his 
death : and that the deceased had no weapons during the 
scuffle. That soon after, the deceased let go his hold on the 
prisoner, who ran towards the nearest woods and escaped; 
that the deceased did not pursue him, but directed the 
slaves to do so: that the deceased soon recalled the slaves, 
and when they returned the deceased was sitting on the 
ground bleeding, and as they came up the deceased said, 
'Will has killed me; if I had minded what my poor wife 
said, I should not have been in this fix.' That besides the 
wound on his thigh, the deceased had a slight puncture on 
his breast, about skin deep, and a wound about four inches 
long, and two inches deep on his right arm above his elbow, 
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which was inflicted by the prisoner, and which from loss 
of blood occasioned his death, and that he died on the same 
day in the evening : that the prisoner went the same day to 
his master, and surrendered himself ; that the next day, up- 
on being arrested and informed of the death of the de- 
ceased, the prisoner exclaimed, *'Is it possible!'' and ap- 
peared so much affected that he came near falling, and was 
obliged to be supported. That the homicide and all the cir- 
cumstances connected therewith took place in Edgecombe 
County. 
**But whether upon the whole matter aforesaid the said Will 
be guilty of the felony and murder in the said indict- 
ment specified and charged upon him, the said jurors are al- 
together ignorant, and pray the advice of the Court there- 
upon. And if upon the whole matter aforesaid, it shall ap- 
pear to the Court that he is guilty of the felony and murder 
wherewith he stands charged, then they find him guilty. 
If upon the whole matter aforesaid, it shall appear to the 
Court, that he is not guilty of the murder aforesaid charged 
upon him by said indictment, then the said jurors upon 
their oaths aforesaid, do say, that the said Will is not 
guilty of the murder aforesaid, as the said Will has for 
himself above in pleading alleged, but that the said Will 
is only guilty of feloniously killing and slaying the said 
Richard Baxter.'' 

Upon this special verdict Judge Donnell gave judgment that 
the prisoner was guilty of murder and pronounced sentence of 
death : whereupon an appeal was taken by the prisoner to the 
Supreme Court of North Carolina. 

Mr. Battle, the owner of the slave, was a just and humane 
man and thought it to be his duty to see that the rights of his 
slave were fully protected. To this end he retained very emi- 
nent counsel to represent Negro Will upon the appeal. Mr. 
Batholomew F. Moore led for the defense. Mr. Moore was 
undoubtedly at the head of the North Carolina Bar and was 
of national reputation. He was deeply learned, powerful in 
argument and in eloquence. Mr. Battle paid him for his serv- 
ices in this case a fee of $1,000. In those frugal days such 
a fee was very unusual, and the fact of its payment shows Mr. 
Moore's eminence and Mr. Battle's desire to do his full duty 
toward the unfortunate defendant. The junior counsel for the 
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defendant was Mr. Mordecai, of the distinguished family of 
that name, whose members have won distinction at the Bar in 
Virginia and in both Carolinas. 

In support of the prosecution appeared the Attorney General 
of the State, Mr. J. R. J. Daniel, a lawyer and statesman of 
eminence, who served later in Congress with much distinction. 

The arguments of counsel and the opinion of Justice Gaston 
are of extraordinary interest. It was a momentous time. In 
1831 — just three years earlier — there had been an insurrection 
of slaves in the County of Southampton, Virginia, which bor- 
ders on the State of North Carolina. One Nat Turner, a slave, 
on August 21, 1831, leading a band of other slaves, murdered in 
cold blood fifty-five white men, women and children. It is true 
that this insurrection was promptly subdued and those who took 
part in it were summarily executed. But the alarm caused by 
this frightful episode endured, of course, for many years, and 
in the arguments of the counsel in this case are found many 
echoes of this servile rebellion. Then too the feeling in the 
North in favor of the abolition of slavery was growing and was 
causing apprehension through the slave States. 

On the other hand there was a strong and increasing senti- 
ment through the South in favor of a greater measure of benev- 
olence in the treatment of slaves. The briefs of counsel and 
the opinion of the court all concede the necessity of preserving 
discipline over the slaves for the sake of safety of human so- 
ciety in the slave-holding States. They also show a strong de- 
sire on the part of all concerned in the case, including the At- 
torney General, that the hardness of the law which originally 
defined the power of a master over the slave should be modified 
according to the dictates of humanity. The argument of Mr. 
Moore is not only a forceful and persuasive presentation of his 
contention as to the law of the case, but it is a philosophical dis- 
cussion of the conditions of slavery and the relations between 
the slave and his master in his country in the year 1834. Mr. 
Moore says: 

''Upon the whole, I cannot bring my mind to the conclusion, 
that this case is of higher grade than manslaughter, if of 
that ; and whatever may be the prisoner's fate, I am free to 
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declare, and with the most sincere candor, that I do not 
recognize in his conduct the moral depravity of a murderer, 
nor any high degree of inaptitude to the condition of slav- 
ery. He was disobedient, it is true, and ran to avoid chas- 
tisement. Three-fourths of our slaves occasionally do this. 
He slew his overseer, it is true, after having been danger- 
ously shot, pursued and overtaken. The tamest and most 
domestic brute will do likewise. And I feel, that if he 
must expiate the deed under the gallows, he will be a vic- 
tim, not of his own abandoned depravity, but a sacrifice 
offered to the policy which regulates the relation of slavery 
among us. But before he is sacrificed, it may be useful to 
inquire into that policy. The interests of society demand 
that it should be fixed, and permanently fixed, that the mas- 
ter may know the extent of his authority, and the slave pre- 
pare himself to its accommodation. 
''No question can be more delicate, or attended with so many 
bad consequences if settled in error. It would be next to 
impossible for the judiciary to adjust this relation ad- 
versely to any strong and deliberate opinion entertained by 
the public mind. The momentum of this feeling, acting 
through the juries of the country and the spirit of the leg- 
islature, would be too powerful, successfully to be encount- 
ered by the Courts. And in whatsoever decided current it 
might run, it would, finally, bear into its channel all inter- 
pretations of the law. 
''By a timely and judicious administration of the law, how- 
ever, in relation to this subject, the Courts may effect much 
in the formation of public opinion, and at this time they 
may exert the opportunities afforded by their situation, in a 
most happy manner to impart fixedness and stability to 
those principles which form the true basis of the policy. 
They have of late frequently announced from the bench, 
the progression of humanity in the relation, and their clear 
conviction, that the condition of the slave was rapidly ad- 
vancing in amelioration, under the benign influence of 
Christian precepts and the benevolent auspices of improv- 
ing civilization. It is believed, that these convictions were 
founded in truth, and the various laws on the statute book 
bring ample testimony to the fact." 
******** 

''I feel and acknowledge, as strongly as any man can, the in- 
exorable necessity of keeping our slaves in a state of de- 
pendence and subservience to their masters. But when 
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shooting becomes necessary to prevent insolence and diso- 
bedience, it only serves to show the want of proper domestic 
rules, but it will never supply it; and never can a punish- 
ment like this effect any other purpose, but to produce 
open conflicts or secret assassinations. 
*'In adjusting the balance of this delicate subject, let it not be 
believed that the great and imminent danger, is in over- 
loading the scale of humanity. The Court must pass 
through Scylla and Charybdis; and they may be assured 
that the peril of shipwreck is not avoided, by shunning 
with distant steerage the whirlpool of Northern fanaticism. 
That of the South is equally fatal. It may not be so visi- 
bly seen; but it is as deep, as wide, and as dangerous.'' 

Mr. Mordecai in his able argument follows the same line of 
thought. He says : 

"Slaves seem formerly to have been regarded in this State as 
mere chattels, and not only the master or owner, but any 
person might kill them, however maliciously, without sub- 
jecting himself in the case of the master or owner to any 
penalty whatever ; and in the case of a stranger, to no other 
than a civil action from the master to recover the value of 
the slave. We accordingly find the act of 1741, which is 
the first act on the subject of killing slaves, after providing 
a remedy for the owner for the loss of a slave killed in 
dispersing an unlawful assembly of slaves, saves to the 
owner his right of action against any one killing a slave 
contrary to the provisions of that act, evidently regarding 
it as no offense against the criminal law. And this view is 
also taken by Hall, J., in State v. Boon, Tayl. 253, in which 
he held that killing a slave was no felony at common law." 

"In the year 1817, however, the legislature, determining to 
abolish the last remnant of that barbarous and inhuman 
spirit, which had previously characterized their legislation, 
placed the killing of a slave on the same footing, under like 
circumstances, with the killing of a free man. 

"Our Courts too, in further pursuance of this liberal and en- 
lightened spirit, in 1823, {State v. Read, 2 Hawks 454), 
held (contrary to the opinion of one of its members, as de- 
livered in State v. Boon), that the murder of a slave was 
indictable at common law; and still further, in State v. 
Hale, 2 Hawks, 582, that an unprovoked battery com- 
mitted by a free man (not being the master) upon a slave 
was indictable. 
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**These various acts both legislative and judicial, have been 
adduced for the purpose of showing, that however a mis- 
taken policy or want of humanity may have actuated the 
proceedings of the former branch, or influenced the deci- 
sion of the latter, in the earlier stages of our society, these 
feelings and opinions no longer prevail; that slaves are no 
longer regarded as mere brutes or chattels, but that they 
are now viewed both in the eye of the law and of society, 
as human beings, liable to be operated upon by the same 
passions, subject to the same infirmity, and under the pro- 
tection of the same laws wnth the white man." 

To the Attorney General his task was evidently unwelcome. 
He says in supporting the contention that the act of poor Negro 
Will was murder: 

"* * * This proposition, in reference to the slave, is, I 
admit, a harsh one, and it is far from being grateful to my 
feelings to maintain it; but I am freely endeavoring to as- 
certain, from the best lights in my reach, what the law is, 
in a highly delicate and important matter, involving exten- 
sively the best interests of society, and must indulge a 
freedom of inquiry, becoming the occasion. The position 
contended for is, however, in strict accordance with the case 
of the State v. Mann/' 

In arguing for his position, the Attorney General says : 

'*It will be necessary to consider the relation of master and 
slave, in this State ; the rights and dominion of the one, and 
the duty and submission of the other. What right and do- 
minion then, by the laws of North Carolina, does the mas- 
ter possess over the slave? 

*lt is conceded that the master has no right to take the life of 
the slave under such circumstances as would indicate that 
malice essential to murder, or a felonious intent. Subject 
to this restriction, I hold that his authority is absolute and 
uncontrolled." 

****** 5}C * 

''Although the law in its present advanced state of humanity 
and religion, has thrown the mantle of its protection 
around the life of the slave, as well as against the wanton 
and unprovoked cruelty of the master, as of the stranger, 
w^ith additional protection against the latter, yet he is re- 
garded as property; may be the subject of traffic; will pass 
under the description, goods and chattels; and is liable to be 
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sold by virtue of an execution against the master. Is it im- 
probable then, that a slave acquired by transfer from him, 
who it cannot be doubted, was possessed of absolute au- 
thority, and at a time when the African slave trade was 
stimulating the cupidity of the nations of Europe, was re- 
garded in the light of property, rather than as a human be- 
ing, entitled to the benefit and protection of the law ?" 

'*It is true that absolute slavery is inconsistent with the moral 
law; and if it were impossible for municipal regulations 
authoritatively to enjoin, or tolerate, anything not sanc- 
tioned by the principles of morality, that would be a con- 
clusive argument against its introduction. It is desirable, 
however, that the laws of political societies should, as far as 
can be, conform to the moral law, but some must, in the 
nature of things, rest for their justification, or excuse, 
in principles of policy. Many municipal regulations are 
arbitrary in reference to the natural or moral law, and 
adopted with a view to the great ends for which civil gov- 
ernment was instituted. Writers differ as to the foun- 
dation of the right of property, to the extent to which it is 
allowed in civilized communities, even in relation to in- 
animate objects; some referring it to the law of nature, 
others to the law of society. 

*'I do not insist that the slave is bound to submit to every 
attempt of violence on the part of the master. It has al- 
ready been conceded, that the life of the slave is under the 
protection of the law. If, therefore, the master attempt to 
take the life of the slave, in a wanton or cruel, lui justifiable 
or inexcusable manner, the slave may resist the attempt, 
even unto death, upon the principle of self-defense. For 
as the law protects the life of the slave, it will permit the 
use of his faculties to prevent unlawful destruction, no 
matter by whom assailed. If the necessity to slay the 
assailant, being his master, in order to protect his own 
life, has ceased, and he kills without such necessity, it 
will be murder. For if the act be commited under the in- 
fluence of passion, roused by the exercise of a right rec- 
ognized by the law, it cannot be referred to a sufficient or 
legal provocation, so as to extenuate it from murder to 
manslaughter, any more than the act of the apprentice 
slaying his master while under a lawful correction.'' 
******** 

''But if our Courts of justice should assume the front rank 
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in the humane and benevolent work of advancing the 
slave in the scale of moral beings, instead of leaving that 
task to the legislature, by declaring, that what in the case 
of the State v. Mann, was held to be not even an assault in 
law, shall, when made the pretext by a slave to kill his mas- 
ter, extenuate the killing to manslaughter, it behooves us 
to pause and reflect upon the probable consequences. If, 
instead of knowing that the authority of his master is un- 
limited, except by those restraints for the protection of his 
life, he is given to understand that it is abridged still 
further, and that for violence inflicted by the master, with 
any weapon calculated to produce death, be it a gun, rod, 
or cane, he may wreak his vengeance without incurring the 
punishment of death, what will be its tendency? It will 
increase the importance of the slave, and beget a spirit of 
insubordination, the most dangerous to the peace and safety 
of the community. Begin the humane work of advancing 
them in the scale of moral beings, and it may be discovered, 
when too late, that such policy must result in the destruction 
of the rest of society, or of the slave population. They 
would become discontented; one privilege or indulgence 
would beget desires for another, until nothing short of ab- 
solute emancipation would satisfy. It must then be had, or 
an alternative the most shocking to humanity would then 
be resorted to/' 

Apart from these general considerations which I have quoted 
from the briefs of counsel, the specific legal position of the de- 
fense was: (1) The overseer had no right to kill the slave 
merely because he had been disobedient and was avoiding chas- 
tisement; (2) Therefore, if the overseer in shooting the slave 
under these circumstances had killed him, the overseer would 
have been guilty of manslaughter or murder; (3) Inasmuch as 
the act of the overseer was unlawful, the slave had the right to 
resist and defend himself, and if, in doing so, he killed the over- 
seer, the act was at the most manslaughter, and not murder. 

The position of the prosecution on the other hand was as fol- 
lows : ( 1 ) The authority of the master over the slave is uncon- 
trolled, except that he may not take his life under circumstances 
which would be manslaughter or murder if the slave were a free 
man. (2) Therefore, the shooting of the slave in this case, 
inasmuch as it did not cause his death, was within the author- 
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ity of the overseer and was, therefore, lawful. (3) As the act 
of the overseer was lawful, the slave had no right to resist or to 
defend himself, and if he did so in such manner as to cause the 
death of the overseer, the act of the slave was without legal 
justification and provocation, and amounted to murder. 

It is evident from the opinion of Justice Gaston that his feel- 
ings were profoundly touched and his emotions deeply moved. 
For this there was a peculiar reason. Justice Gaston was by re- 
ligion a Catholic. Although he was one of the most distin- 
guished and best loved men of his time, yet he had known the in- 
tolerance and bigotry of the period. He had had occasion to 
taste the bitterness of religious intolerance. His mind was lofty, 
and his nature and his disposition were in the highest degree 
humane. To the force of these natural qualities there was added 
the additional stimulus arising from the fact that he was not 
himself ignorant of intolerance and of cruelty, and that he was 
consequently all the more disposed to sympathize with the deso- 
late and the oppressed. 

He said: 

*'* * * Unconditional submission is the general duty of 
the slave; unlimited power is, in general, the legal right of 
the master. Unquestionably there are exceptions to this 
rule. It is certain that the master has not the right to slay 
his slave, and I hold it to be equally certain that the slave 
has a right to defend himself against the unlawful attempt 
of his master to deprive him of life. There may be other 
exceptions, but in a matter so full of difficulties, where rea- 
son and humanity plead with almost irresistible force on 
one side, and a necessary policy, rigorous indeed, but insep- 
arable from slavery, urges on the other, I fear to err, should 
I undertake to define them. The general rule is that which 
has been before declared. There is no legal limitation to 
the master's power of punishment, except that it shall not 
reach the life of his offending slave. It is for the legisla- 
ture to remove this reproach from amongst us, if, consist- 
ently with the public safety, it can be removed. We must 
administer the law, such as it is, confided to our keeping.'' 

Justice Gaston concedes that the act of the overseer in shoot- 
ing the slave was not a crime. He says, 

"* * * The overseer had indeed inflicted a wound which 



526 VIRGINIA LAW REVIEW 

might have proved mortal, but it did not terminate in death. 
Had the overseer hved he could not have been indicted for 
the deed; for however criminal his intent, the criminal 
act was not consummated. If he could not have been in- 
dicted for the act, can this act be termed a legal provoca- 
tion? 
*'On deliberate reflection, the Court is satisfied that this is not 
the criterion. The law does not regard certain acts as pro- 
vocations because they are indictable, but in many cases it 
makes certain acts indictable because they are provoca- 
tions, and may occasion the shedding of human blood. 
There are legal provocations for which an indictment will 
not lie. There are indictable injuries which are not legal 
provocations. A libel is not only a civil injury, but a pub- 
lic ofifense, yet the law will not consider it a provocation 
extenuating the slaying of the libeller into manslaughter, 
although the deed may have been committed in the first 
gust of passion. Adultery is not an indictable ofifense, yet 
of all the provocations which can excite man to madness, 
the law recognizes it as the highest and the strongest.'' 

*'What, then, is the true principle which characterizes the va- 
rious adjudications on the subject of provocation and ex- 
cited passion? I am compelled to say, that no other is to 
be found, but what is contained in the primary rule itself, 
applied from time to time, by wisdom and experience, to 
cases as they occurred, until in a vast majority of the 
cases that can occur, the existing tribunals of justice find a 
safe guide in the undisputed decisions of their predecessors. 
Where they have not this guide, they are bound to act as 
those acted who had no precedent to direct them. We 
have no adjudged cases that determine this question, or 
presents us with a precise rule by which to determine it. 
The case of the State v. Mann, 2 Dev. Rep. 263, does not 
bear upon the question. It decides, indeed, that the master 
or temporary owner is not indictable for a cruel and un- 
reasonable battery of his slave. None could feel more 
strongly the harshness of the proposition, than those who 
found themselves obliged to declare it a proposition of law. 
Not that they for one moment admitted that cruelty was 
rightful, but they found no law by which to ascertain what 
was cruelty in the master, so as to render it punishable as a 
public ofifence. Resistance, therefore, on the part of the 
slave to the battery of his master, cannot be legally ex- 
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ciised, although such battery may be unreasonable; but the 
degree of its criminality that decision cannot aid us to as- 
certain. The case of the State v. Mann, at the same time 
pronounced, what was indeed beyond question, that the 
law protects the life of the slave against the violence of his 
master, and that the homicide of a slave, like that of a 
freeman, is murder or manslaughter. An attempt to take 
a slave's life is then an attempt to commit a grievous crime, 
and may rightfully be resisted. But what emotions of ter- 
ror or resentment may, without the imputation of fiendlike 
malignity, be excited in a poor slave by cruelty from his 
master that does not immediately menace death, that case 
neither determines, nor professes to determine. In the ab- 
sence, then, of all precedents directly in point or strikingly 
analogous, the question recurs: if the passions of the slave 
be excited into unlawful violence, by the inhumanity of his 
master or temporary owner, or one clothed with the mas- 
ter's authority, is it a conclusion of law, that such passions 
must spring from diabolical malice ? Unless I see my way 
clear as a sunbeam, I cannot believe that this is the law of 
a civilized people and of a Christian land. I will not pre- 
sume an arbitrary and inflexible rule so sanguinary in its 
character, and so repugnant to the spirit of those holy stat- 
utes which "rejoice the heart, enlighten the eyes, and are 
true and righteous altogether.'' If the legislature should 
ever prescribe such a law — a supposition which can scarcely 
be made without disrespect — it will be for those who then 
sit in the judgment seat to administer it. But the appeal 
here is to the common law, which declares passion not 
transcending all reasonable limits, to be distinct from mal- 
ice. The prisoner is a human being, degraded indeed by 
slavery, but yet having "organs, dimensions, senses, affec- 
tions, passions," like our own. The unfortunate man slain 
was for the time, indeed, his master, yet this dominion was 
not like that of a sovereign who can do no wrong. Ex- 
press malice is not found by the jury. From the facts, I 
am satisfied as a man, that in truth malice did not exist, 
and I see no law which compels me as a judge to infer mal- 
ice contrary to the truth. Unless there be malice, express 
or implied, the slaying is a felonious homicide, but it is 
not murder." 

It is deeply interesting to study the processes of the mind of 
this good and great judge. He recognized fully the necessity 
for preserving the authority of the master over the slave in of- 



528 VIRGINIA LAW REVIEW 

(ler to secure the safety of a slave society. He was compelled 
to admit the harsh rule of the law that the master could not be 
indicted by any assault upon the slave, however highly cruel 
or unreasonable, unless it led to death. He conceded, there- 
fore, that in the case at bar the act of the overseer in shooting 
and in pursuing the slave was not a crime. But he asserted the 
novel principles that an act may be so offensive as to constitute 
a legal provocation and to justify homicide, even though that 
act is not technically a crime. He does not attempt to define 
what is a legal provocation. He contents himself with holding 
in the case at bar that the action of the overseer, although not a 
crime, was a legal provocation that justified the slave in resist- 
ing and defending himself, and that consequently the killing of 
the overseer by the slave under such circumstances was not mur- 
der but was manslaughter. 

It is indeed true that every criminal case is a drama in real 
life. These prosecutions show us human nature in the raw. 
They show us also more vividly than any fiction the true con- 
ditions of life and of society at the time. So in this striking 
case, the curtain of the past is lifted and we look back upon a 
society founded upon slavery. Never before in the history of 
the world was slavery attended with more ameliorating circum- 
stances, yet even at its best it was an abhorrent institution blight- 
ing everything with which it came in contact. In this case we 
see, as often happened, a humane master with an overseer far 
less humane. We see that overseer cruelly abusing his just au- 
thority in such manner as to justify amply the slave, according 
to the dictates of reason and humanity, in defending himself 
even to the death of his assailant. 

It is easy for us now to appreciate the difficulty of the situa- 
tion which then arose. The overseer was justified in law in as- 
saulting the slave, so long as he did not kill him; therefore, from 
a strict legal standpoint, the slave had no right to resist the as- 
sault, and his act in resisting and in killing the overseer was 
murder. But this result shocked the conscience of all the per- 
sons involved. Even the prosecutor shrinks from the conse- 
quences to which his ow^n logic leads him. The learned counsel 
of the defense lays stress on the fact that if the shot of the over- 
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seer had killed the slave the overseer would have been guilty of 
manslaughter or murder. He urged, therefore, that the slave 
was justified in resisting this violence. The Attorney General 
on the other hand urges the conceded law that any attack by 
the overseer upon the slave, so long as it did not cause death, 
was not a criminal offense; that, therefore, the slave had no 
right to resist such assault and finally his resistance, if it caused 
the death of the overseer, constituted murder on the part of the 
slave. 

And finally we see the judge determined to preserve the dis- 
cipline upon which the safety of the State depended. We see 
him even conceding, though with reluctance, the cruel rule of 
law that there is no limit of the authority of the master over 
the slave, so long as his life is spared. But the judge is deter- 
mined that the law shall be so administered as to promote jus- 
tice and not injustice, and so we see him invoke the principle 
that the master may so treat a slave, even though that treatment 
be not technically a crime, as to justify the slave in resisting the 
master even to the death. In this result. Chief Justice Ruffin 
and Justice Daniel concur. 

And so the Supreme Court of the State of North Carolina 
served notice upon all slave owners of that State that though 
they undoubtedly had the right to punish their slaves in order to 
maintain discipline, yet if that right was exercised with unrea- 
sonable cruelty, then the slave too had his right — the great right 
of self-defense. And so far did the court carry this reasoning 
that they announced to the slave owners of the State in such 
case a slave might slay his master without incurring the guilt 
of murder. 

When we consider the conditions of the case, the recent in- 
surrection, the constant apprehension in which the slave society 
must dwell, it must be conceded that the court showed not only 
a deep spirit of humanity and justice, but also remarkable cour- 
age in taking this position. 

Now, fortunately, slavery has passed away. These condi- 
tions with which the North Carolina Court dealt in 1834 are 
now but old, unhappy, far-off things. Nevertheless, the same 
struggle continues; tliere is the same slow progress which justi- 
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fics us in the confident trust that somehow good will be the final 
goal of ill. 

It is a part of this general tendency in human progress to 
change the law as all other conditions when that law becomes 
an instrument of oppression or injustice. And in the decision 
of this just court in the case of the poor negro slave, we see 
the working of this noble instinct of humanity. We see that 
court of its own motion abating the harshness of the prior law, 
and in so doing, the court not only did justice in the case before 
it but declared a principle which protected thousands of human 
beings hitherto helpless. 



Note. 

If I may be pardoned a personal allusion, the case has for me a pe- 
culiar interest. The owner of Negro Will was my paternal grandfather. 
Justice Joseph J. Daniel, one of the three judges who composed the 
court, was my grandfather on my mother's side. The Attorney Gen- 
eral who prosecuted the case was my great uncle. My grandfather 
who owned the slave lived upon a plantation in Edgecombe County, 
known as Cool Spring, where I first saw the light, and which is still 
in the possession of my family. The killing of the overseer occurred 
on an adjoining plantation also owned by my grandfather. 

I am sorry to say that the subsequent fate of the defendant was not 
happy. He was eventually discharged from the indictment for the 
murder of the overseer; and my grandfather, doubtless wishing to re- 
move him from the scene of so much tragedy, sent Will down to a 
plantation owned by my grandfather in Mississippi. There he unfor- 
tunately killed another slave and was eventually hung. His wife, 
known on the plantation as Aunt Rose, returned to North Carolina, 
married Uncle Dick, the blacksmith at Cool Spring, and lived to a great 
age. 

I remember her well in my childhood, and I recall her saying, "Will 
sho'ly had hard luck. He killed a white man in North Carolina and 
got off, and then was hung for killing a nigger in Mississippi." 

George Gordon Battle. 
New York City. 



